AN ACT TO BETTER PROTECT SCHOOLS AND NEIGHBORHOODS FROM DRUG DEALING  AND TO IMPROVE FAIRNESS AND UNIFORMITY OF SENTENCING 
Lead Sponsored by Rep. William N. Brownsberger
	Summary of Net Changes in Consequences of Retail Drug Dealing 

	
	Pre-trial Detention
	Within 100 Feet of School
	100 to 1000 Feet from School
	Beyond 1000 Feet

	Class A (heroin, etc.) first offense
	New detention possibility for up to 90 days
	Minimum increases from 2 to 5 years
	Minimum drops from 2 years to 6 months
	Minimum increases from no minimum to 6 months

	Class A (heroin, etc.), second offense
	No change -- detention possibility for up to 90 days
	No change -- minimum of 5 years 
	Minimum drops  from 5 years to 18 months
	Minimum drops  from 5 years to 18 months

	Class B (cocaine, etc.), first offense
	New detention possibility for up to 90 days
	Minimum increases from 2 to 5 years
	Minimum drops from 2 years to 6 months
	Minimum increases from no minimum to 6 months

	Class B (cocaine, etc.), second offense
	No change -- detention possibility for up to 90 days
	Minimum increases from 3 to 5 years
	Minimum drops from 3 years to 18 months
	Minimum drops from 3 years to 18 months

	Class C, (valium, etc.) first offense
	New detention possibility for up to 90 days
	Minimum drops from 2 years to 3 months
	Minimum drops from 2 years to 3 months
	Minimum increases  increases from no minimum to 3 months

	Class C, (valium, etc.) second offense
	New detention possibility for up to 90 days
	Minimum drops from 2 years to one year
	Minimum drops from 2 years to one year
	Minimum drops from 2 years to one year

	Class D (marijuana, etc.), E (misc. low risk)
	New detention possibility for up to 90 days
	2 year minimum eliminated
	2 year minimum eliminated
	No change -- no minimum


Goals of the Legislation

The goals of this well-balanced legislation are (a) to better protect schools from drug dealing by differentiating more strongly the neighborhoods immediately around them from other neighborhoods; (b) to provide tools to district court prosecutors to rapidly and cost-effectively respond to neighborhood drug dealing problems; (c) to rationalize and moderate the current ineffective and unfair scheme of sentencing in retail drug dealing cases.
Background and Philosophy

The basic philosophy of this legislation is that behavior is most cost-effectively changed by swift, certain and moderate penalties.  The legislation reflects emerging research and common experience indicating that the current system is neither swift, nor certain, nor moderate.  Drug dealers can often avoid consequences, but occasionally experience severe consequences.


Although only a tiny fraction of drug dealing cases involve sales to minors, most drug dealing incidents occur within school zones -- areas within 1000 feet of schools.  School zones, so defined, cover most of our communities.  In these zones, all drug dealing offenses are subject to a two year mandatory minimum penalty.  In effect, this is a general penalty enhancement -- schools receive no special protection, because the enhancement applies in almost all cases.  

However, the full school zone penalty is imposed only in a minority of cases; in most cases, prosecutors drop the school zone charge in return for a plea of guilty to an agreed shorter sentence.  Prosecutors nonetheless have historically supported the school zone law because it is the only mandatory minimum available for low level drug dealing and it gives them a useful bargaining chip with which to encourage guilty pleas.  

The arbitrariness and ineffectiveness of broad school zone laws has been increasingly recognized across the country.  Connecticut, New Jersey, Washington and Utah are all considering reforming their school zone laws.  For more background on the operation of school zone sentencing in Massachusetts see a report titled "An Empirical Study of the School Zone Law in Three Cities in Massachusetts", available online at: http://www.jointogether.org/resources/pdf/school_zone.pdf.
Approach of the legislation

For class A and B and C drugs, the act gives prosecutors a new mandatory six month minimum for first offense drug dealing, regardless of where the drug dealing occurs.  For all drugs, the act gives prosecutors the ability to seek a 90-day detention on a dangerousness basis.  These two new tools should allow prosecutors to lock up low level drug dealers expeditiously and better protect neighborhoods.  The conjunction of a dangerousness detention and a short mandatory is likely to result in swift pleas agreements, saving court resources.  At the same time, the short mandatory will be fairer than the longer mandatory penalty under the school zone law, especially given that the school zone mandatory is so frequently the subject of plea bargaining.  


The legislation contracts the school zone radius from 1000 to 100 feet -- 100 feet being much broader than the width of most streets -- sufficient to protect the blocks around any school property.  Within this contracted zone, the act enhances the penalty from two years to five years for drugs in class A (heroin, other opiates, etc.) and class B (cocaine, etc.).  It eliminates the school zone penalty for the less dangerous classes of drugs -- and class C (valium, etc.), class D (marijuana, etc.) and class E (other drugs).  The legislation makes school zone sales a superior court offense -- making it likely that the penalty will be used only for the most serious cases involving dealing offenses on or very near school property and creating a strong and real incentive for dealers to stay away from schools.

For second offenses under classes A and B and C, the act reduces the mandatory penalties (from five and three and two years respectively) to eighteen months (one year for Class C) and places all of these offenses within the concurrent jurisdiction of the district and superior courts.  This will eliminate the need for an indictment and so make it easier for prosecutors to respond to repeat offenders.  At the same time, the shorter mandatory sentence will be fairer than the current multi-year state prison sentence, which is used relatively rarely.

Overall, the act sharpens the protection of schools by differentiating the penalties imposed when people are actually near schools.  At the same time, by creating the new modest mandatory offenses for first offense dealing of class A and B and C drugs, it both preserves and moderates the general penalty enhancement currently available through the broad zone.  The inclusions of retail drug dealing offense in the dangerousness detention law adds a strong new tool for prosecutors and will have a substantial impact on district court practice.
SECTION BY SECTION ANALYSIS
Section 1 of the bill increases the mandatory minimum penalty under the School Zone law, Chapter 94C to 5 years from 2 years, and at the same time decreases the radius of applicability from 1000 feet to 100 feet and limits the application of the law to Classes A (heroin, etc.), and B  (cocaine, etc.) of controlled substances.  Currently the law also applies to Classes C (Valium, etc.), D (Marijuana) and E (miscellaneous low risk substances).  As amended, the law will be applicable in fewer cases, but will carry a stronger punch.  The bill requires School Zone violations to be brought in Superior Court through indictment.
Section 2 of the bill is a technical change consistent with the first section.  It eliminates the current District Court jurisdiction for School Zone offenses.
Section 3 of the bill adds all drug distribution offenses to the list of offenses which may be grounds for a 90 day pre-trial detention under a dangerousness hearing.  Currently only repeat offenses and trafficking offenses are covered.  This make it easier to respond to lower-level street drug dealing that substantially disrupts neighborhoods.
Section 4 of the bill imposes a mandatory minimum penalty of at least six months for distribution of Class A drugs (heroin, etc.).  Currently, there is no mandatory minimum penalty for a first offense under this section.
Section 5 of the bill reduces the mandatory minimum penalty for second offense distribution of Class A drugs (heroin, etc.) from 5 years to 18 months, which together with the change in Section 11,creates a district court tool for punishing repeat distribution offenders.
Section 6 of the bill imposes a mandatory minimum penalty of at least six months for distribution of Class B drugs (cocaine, etc.).  Currently, there is no mandatory minimum penalty for a first offense under this section.

Section 7 of the bill reduces the mandatory minimum penalty for second offense distribution of Class B drugs (cocaine, etc.) from 3 years to 18 months, which together with the change in Section 11, creates a district court tool for punishing repeat distribution offenders.

Section 8 of the bill imposes a mandatory minimum penalty of at least three months for distribution of Class C drugs (valium, etc.).  Currently, there is no mandatory minimum penalty for a first offense under this section.

Section 9 of the bill reduces the mandatory minimum penalty for second offense distribution of Class C drugs (valium, etc.) from 5 years to 18 months, which together with the change in Section 11,creates a district court tool for punishing repeat distribution offenders.

Section 10 of the bill assures that the new moderate mandatory minimums imposed by the previous six sections will not be suspended or otherwise avoided.

Section 11 of the bill brings second offense distribution of drugs in classes A and B within district court jurisdiction.
Section 12  of the bill requires the Secretary of Public Safety to communicate the provisions of the new law to certain persons particularly likely to be affected by it, but makes clear that no defect in this communications effort shall be a defense to any prosecution.
Section 13 of the bill defines the effective date of the act as 120 days from the enactment.

Section 14 of the bill provides that it will not have any effect on sentences previously imposed under existing law.
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