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Introduction

This report introduces a low budget strategy to help reduce crime, improve public health and streamline court system case flow.  The mechanical core idea of the strategy is confidential substance abuse screening, brief intervention and referral (SBIR) for persons appearing in court for relatively non-serious criminal cases that are currently dismissed without even imposing probation.  In an SBIR session, a trained interviewer sets the person at ease and asks a few standard questions that are designed to elicit information indicative of substance abuse in a non-threatening way.  If this questioning reveals substance abuse, the interviewer will engage in a brief intervention – a conversation designed to heighten the subject’s awareness of the problems created by his substance abuse and so to motivate change of behavior.  Finally, if the person wants help to stop using, the interviewer will assist him with a referral to appropriate treatment.  The SBIR session may last less than 5 minutes.  A longer session might last 15 to 30 minutes or extend to several brief conversations.  

The SBIR model we advocate in this report – with its emphasis on non-serious cases -- will allow the criminal justice system to capitalize on two powerful insights that are otherwise hard to apply in the criminal justice context:  The first insight is a public health insight -- screening and early intervention as a mechanism for disease control.  This insight certainly has broad currency in the criminal justice context
 and many programs are designed to turn people around before they progress further into substance abuse and criminal offending.  However, these programs and interventions generally are not applied unless a fairly serious criminal offense occurs.  There are very good reasons for this:  Most Americans do not believe that trivial law violations should result in a major loss of liberty, as compulsory participation in treatment often entails.  From a resource management standpoint, we do not wish to expend scarce resources on a defendant unless they pose a known risk to the public.  Finally, effective screening and assessment depend, to some extent, on client candor and many clients in a criminal justice setting craft every word they speak towards the end of minimizing punishment.  

The second powerful insight that SBIR will allow the criminal justice system to capitalize on is the emerging understanding of ambivalence and “stages of change” in the process of addiction.
   Many scholars view the concept of “stages of change” as the most important insight in addiction psychology in the past few decades.  It is a simple idea:  People engaged in substance use progress through stages of change in their attitudes to their own substance abuse – from a honeymoon phase in which they purely enjoy substance use, through a denial phase in which they may have negative consequences from their use but not be conscious of them, to an ambivalence phase in they begin to realize the destruction they are causing, to the development of a resolve to quit, active quitting and relapse prevention.  The therapeutic implication of the idea is that interventions should meet people where they are.  It is expensive and difficult to try to force abstinence on someone still in denial.  The goal with that person should be to help them develop some intrinsic motivation to control their substance abuse – progress in attitude is a success.  Abstinence should not be a condition of maintaining the therapeutic relationship.  

Given the understandable emphasis of criminal justice supervisory personnel on complete abstinence from illegal drugs, there is no obvious place in the criminal justice system for stage-of-change oriented therapy and the dominant criminal justice model is brute-force compelled abstinence.  As a result, interventions are limited to medium or high seriousness cases – juveniles or adults whose current offense merits either substantial probation supervision or a period of incarceration.  As to these offenders, judges, probation and parole officers have a “stick” – the threat of more incarceration – with which to coerce treatment participation and abstinence.  As to the many offenders whose current offense is so trivial that it does not even merit substantial probation supervision, the system has little leverage.  As a result, the system does nothing to address the treatment needs of most of these offenders.  

However, the system almost always does have enough leverage to require the offenders to undergo a confidential SBIR session.  In an SBIR session, a defendant can discuss his substance abuse frankly without fear of punishment and develop some motivation to change. An expanding body of empirical literature suggests that as a result of these sessions, an important percentage of the offenders who use substances in a risky but non-addictive way will reduce or cease their substance use.  And many of those who abuse more seriously or are actually dependent will enter and continue in substance abuse treatment on a voluntary and confidential basis, with all of the crime-reduction and personal health benefits that routinely accrue from treatment.  An SBIR session may be an opportunity to address needs and risk factors other than substance abuse as well.  

Compulsory participation in an SBIR session would not run counter to the freedom and resource use considerations that have limited the use of other early interventions – an SBIR session is a modest imposition on liberty and very inexpensive.  In fact, if judges, prosecutors and defense attorneys come to accept SBIR as an attractive and effective option for relatively non-serious criminal cases, then court resource savings may result as more cases are disposed of summarily with a simple condition that the offender participate in SBIR.  The challenge will be to create a setting for the SBIR process in which confidentiality can be credibly assured to the clients.

There are five propositions on which the significance and effectiveness of the basic strategy depends:  

1. Substance abuse elevates criminal offending, while substance abuse treatment reduces criminal offending, and substance abuse is highly prevalent among criminal offenders.

2. Criminal offenders will respond positively to confidential SBIR at a high enough rate to justify the cost of the intervention.

3. A substantial portion of criminal cases are so relatively trivial that the courts dispose of them summarily with early, non-supervisory dispositions, conserving resources for more serious cases.

4. Many of the offenders generating these relatively trivial cases abuse substances and generate more serious cases on other days.

5. Judges can cause a large proportion of offenders receiving early non-supervisory dispositions to participate in SBIR.

This report will begin by considering each of these propositions in turn, defining them with greater clarity, and summarizing the evidence for them.  For the reasons outlined in this introduction, the second and fifth propositions have not been directly tested, although there is a good empirical basis from which to infer that they are true.  The third and fourth propositions may, for some, be counterintuitive but are readily verified.  To quantify the third and fourth propositions, we have conducted and present below some original empirical analysis. After considering the evidence for each of the five propositions, the report will then discuss the costs and benefits and challenges of implementing the basic strategy.  Finally, the report will outline the opportunities to address other needs that an ongoing SBIR operation in a busy court will create.  

Propositions underlying the Strategy

Substance Abuse, Substance Abuse Treatment and Crime

President Nixon with his drug czar, Jerry Jaffe, created the federal drug treatment system as a result of the basic insights (a) that substance abuse elevates crime rates and (b) that substance abuse treatment reduces substance abuse and lowers crime rates.  Nixon was responding to the heroin epidemic of the 1960’s.
  In the 1980’s, low cost drug testing became available and drug testing of felony arrestees in major American cities revealed that a majority of them were frequent users of cocaine.  Analysis of these results in the early 90’s confirmed the intuition of many practitioners and convinced national drug policy leaders that substance abuse is highly prevalent among criminal offenders (and further, that most frequent users of hard drugs are criminal offenders).
  Measures to address substance abuse among criminal offenders remain central to the National Drug Control Policy, even under President Bush who has somewhat shifted the emphasis of national policy towards youth prevention.

In Massachusetts, many judges, lawyers, and correctional officials have taken seriously the same insights about substance abuse and crime that guide national policy.   In the early-90s, the Supreme Judicial Court formed a task force to address substance abuse in the criminal justice system which issued a comprehensive report which led to a broad effort to train all professionals involved in the court system – judges, lawyers, probation officers, clerks – to recognize substance abuse and to take measures to address it.
  The Massachusetts Sentencing Commission, following legislative direction, developed recommendations for greater availability of sanctions intermediate between old-fashioned probation and incarceration.
  At the same time in 1996, the legislature formed the Office of Community Corrections, now under the Commissioner of Probation, to strengthen supervision of and programs for offenders on parole and probation.  Substance abuse identification and counseling have been a central elements of programs created under OCC.
  A number of District Court judges have formed “drug courts” – weekly sessions in which probationers who are engaged in treatment for substance abuse receive direct supervision from the judge.

The cost-effectiveness of substance abuse treatment for criminal offenders has been repeatedly demonstrated in both large naturalistic studies (following large populations through the treatment system) and smaller studies of individual programs over the past three decades.  Methadone maintenance therapy has been proven to reduce crime in double-blind, placebo-controlled randomized trials – the gold standard of medical research.   Most other substance abuse treatment techniques involve talking therapies that cannot readily be placebo-controlled and double-blinded.   Further, while treatment placements can be randomized, people who are placed do not necessarily stay -- and so people who want to recover self-select by staying in treatment.  Despite these challenges in conducting treatment research, the weight of the evidence is (and the strong consensus in the evaluation community is) that substance abuse treatment works for criminal offenders and is a cost-effective component of crime reduction strategies.
 A recent federal study concluded that substance abuse treatment reduces criminal activity “up to 80 percent.”
 

Effectiveness of SBIR for Criminal Offenders

History 

The ascendance of SBIR -- screening, brief intervention and referral – dates back to 1980 when a World Health Organization Expert Committee called for development of better detection methods for alcohol problems.
  SBIR is currently front and center in the conversation about national drug policy.  The President’s National Drug Control Strategy states that “Screening and brief interventions hold promise for cutting short the drug problems of millions of Americans.”
  There is a rich and rapidly expanding body of literature on SBIR.  A search of the PsycINFO database, a comprehensive database of psychology literature,
 reveals 575 articles including in their searchable text the phrase “brief intervention.”  Most, although not all, these articles speak to the issue of screening and brief interventions for substance abuse.  322 of the 575 articles have been published within the past five years (2000-2004).

The federal Center for Substance Abuse Treatment has developed consensus overview documents on both screening and brief intervention.  These documents are part of the Treatment Improvement Protocol series, which is designed to bridge the gap between emerging research and practice. 
  Two leading federal agencies – the Substance Abuse Mental Health Services Administration and the Health Resources and Services Administration -- have funded a technology dissemination project called Project Mainstream to enhance training in SBIR concepts.
  The Robert Wood Johnson Foundation has made expanded use of SBIR a priority through Join Together, a project of the Boston University School of Public Health.
  Join Together links to a comprehensive set of SBIR resources online
.  We will not attempt to duplicate these useful review resources in this report, but will summarize them briefly.

Mechanics of SBIR

The first step in SBIR is screening.  Screening involves asking a short list of standard questions.  There are a number of screening “instruments”, typically known by acronyms that also serve as mnemonics.  One such instrument is CAGE-AID (where AID stands for “adapted to include drugs”).
  The CAGE-AID questions are: 

C
Have you felt you ought to CUT down on your drinking or drug use?

A
Have people ANNOYED you by criticizing your drinking or drug use?

G
Have you felt bad or GUILTY about your drinking or drug use?

E
Have you ever had a drink or used drugs first thing in the morning (EYE-OPENER) to steady your nerves, or get rid of a hangover, or get the day started?

A positive answer to any of these questions indicates a need for further assessment and follow up.    Interviewers can develop their own strategies for working in to the questions in a culturally appropriate way that gives assurance that a “yes” answer is safe to give.  Interpretation is not mechanical: A hesitation or change in body language can be taken as a yes answer.  Validation research indicates that interviewers using a brief screen can, quickly and at acceptably high accuracy rates, classify persons as either abstinent or drinking safely on the one hand or on the other hand as engaged in some form risky substance use, abuse or dependence.


For those whose use is responsible (abstinent or low risk), the closing goal of the conversation (which is not really an intervention) is to reinforce the good behavior.  If there is an indication of irresponsible use, the interviewer proceeds to a fuller assessment, asking more questions about substance use and consequences.  The exploration of use and consequences lays a foundation for a brief intervention – essentially feedback designed to help the user connect his use to the specific negative consequences and risks of his use and to consider behavior change.  The goals of the intervention depend on the severity of the substance abuse and on the client’s stage of change.
  For those whose use does not meet clinical criteria for abuse, but appears to have the potential to progress – risky users – the goal of intervention may be to change behavior towards abstinence or more responsible use.  For the person with a severe substance disorder, especially one who is at an early stage of change – i.e., has not yet begun to consider changing their behavior (pre-contemplation) -- the goal of the intervention may be simply to provoke interest in changing behavior and to secure a promise for the client to return to talk more. 


While the actual conversation comprising the brief intervention can take a number of forms, the critical elements of a successful brief intervention have been identified with the acronym FRAMES
:

· Feedback is given to the individual about personal risk or impairment. 

· Responsibility for change is placed on the participant. 

· Advice to change is given by the provider. 

· Menu of alternative self-help or treatment options is offered to the participant. 

· Empathic style is used in counseling. 

· Self-efficacy or optimistic empowerment is engendered in the participant

An empathic style is central to the effectiveness of brief interventions.  Brief interventions are not a form of “thump therapy” or a one-on-one version of the “just say no” campaign.

Clinicians must assure their clients that they will listen carefully and make every effort to understand the client's point of view during a brief intervention. Brief interventions are by definition time limited, which increases the difficulty of adopting such an attitude. However, when clients experience this nonjudgmental, respectful interest and understanding from the clinician, they feel safe to openly discuss their ambivalence about change--rather than resist pressure from the clinician to change before they are ready to do so. The sooner they address their ambivalence, the sooner they progress toward lasting change . . .. 


The flow chart below is adapted from SAMHSA’s Project Mainstream (an acronym for “MultiAgency Initiative on Substance Abuse Training and Education for America”)
.  It integrates the ideas of Screening, Brief Intervention and Referral to Treatment.  Affirmative support for clients seeking to enter treatment is an important part of the model we propose for the court system – identification of appropriate facilities, support in the admission process and if accepted, continuing support in the process of treatment engagement.


SBIR in the Criminal Justice Context

Many studies have shown the effectiveness of brief interventions in changing behavior. Most of the validation studies of SBIR have been conducted in the health care contexts.
   In this context, the research findings are robust – quick substance screens effectively identify substance users; brief interventions often reduce substance abuse and improve treatment participation.   

Despite the high interest in and rapid expansion of research on SBIR and despite the established concerns about substance abuse among criminal offenders, there is a striking lack of literature describing systematic application of SBIR in a criminal justice context.   Although a PsycINFO search on “offender or criminal or defendant or court or jail or prison or probation” retrieves 54,605 articles, intersecting this set with the 575 articles on brief intervention noted above yields only 16 articles, 9 of which are from outside the United States.  Of the 16 articles, only two (from the United Kingdom) actually focus on brief interventions for substance abuse in a criminal setting -- police custody.
  Similarly, a search of the Social Sciences Citation Index
 produces 403 articles with the phrase “brief intervention” and 56,796 articles relating to criminal offenders (using the same language as above), but only 2 (irrelevant) articles are in the intersection set.  Also similarly, a PubMed
 search of medical literature yields 351 citations with the phrase “brief intervention” (again, many, but not all related to substance abuse) and 35,184 related to criminal offenders, but only 3 irrelevant articles in the intersection set.  Finally, a similar search of the comprehensive Lexis database of law review articles reveals no treatment of the subject of SBIR in a criminal justice context at all, although there is a considerable literature on drug testing.  

The only large scale systematic confidential SBIR programs in a criminal justice systems known to this author are occurring in Australia, where the national policy orientation is more to harm reduction than to use reduction.
     The state of South Australia has instituted a police-based diversion process in which the police send people for assessments in lieu of processing them for drug charges.
  The assessment is entirely confidential -- none of the information provided in the conversation may be used against the offender.  The offender’s obligations may end after the first interview.  If needed in the opinion of the assessor there is a provision for the assessor to compel treatment participation for up to 6 months, although the program preference is that the client should enter voluntarily.
  If the subject does not comply, the assessor will notify the police and prosecution will recommence.  The state of Western Australia also offers brief intervention as a “pre-sentence option for offenders with a single cannabis charge.”  This option complements more intense treatment options for more serious drug offenders, including a drug court.

There is no reason to believe that SBIR techniques are especially hard to apply to persons involved in the criminal justice system.  There is no negative literature suggesting inapplicability of these techniques to offenders.  In fact, many well-conducted studies showing SBIR effectiveness have involved fully dependent alcoholics and at least one has involved hard-core drug users.
  Persons with severe substance abuse problems are likely to have criminal justice system involvement.  Conversely, application of SBIR techniques in the courthouse setting is a natural idea, given the high prevalence of substance abuse among offenders.
  

The barriers to expansion of SBIR in the criminal justice context appear to have to do with the setting, not the clients.  Brief interventions involve frank safe conversations designed to build motivation to stop drug use.  These conversations are difficult in criminal justice supervisory settings where honest discussion of use can lead to punitive consequences.  CSAT’s TIP on screening recommends that:

The assessor should not be part of the correctional system. Having assessment done by someone in the criminal justice system can reduce the likelihood that the client will thoroughly trust the assessor and the assessment process, and increase the potential for a conflict of interest in the assessor.
 

In many criminal justice settings, even if the interviewer is a clinician, frankness can lead to consequences perceived as punitive – for example, an order to residential treatment.

Additionally, the role of the criminal justice system – to punish crime – creates an outlook among practitioners that is in tension with the empathic orientation necessary for effective brief intervention: In a punishment-oriented system, responsibility for developing motivation is assumed to belong to the offender – this is precisely the opposite of the SBIR approach, which places responsibility on the clinician:

One obstacle to . . . implementation [of motivational interviewing] may be ideological: low motivation, denial, and resistance are often considered characteristic attributes of those diagnosed with substance abuse disorders. The cognitive-behavioral emphasis of motivational approaches, however, requires a different perspective on the nature of the problem and the prerequisites for change. This approach places greater responsibility on the clinician, whose job is now expanded to include engendering motivation. Rather than dismissing the more challenging clients as unmotivated [or in criminal justice lingo “a poor candidate for probation”], clinicians are equipped with skills to enhance motivation and to establish partnerships with their clients.

The central insight developed in this report is that there is a major opportunity being missed within the criminal justice system – SBIR can be appropriate and effective for the large volume of trivial cases that we currently dispose of without imposing any supervision.  We propose to require criminal offenders in cases that are being dismissed without any supervision or incarceration to engage in a confidential screening and brief intervention conversation.  Because the offenders are not under supervision, any referral to treatment will be strictly voluntary.  Many people with substance abuse issues have involvement with the criminal justice system.  Since SBIR has been shown effective for substance abusers encountered in health care settings, if we can frame the intervention to give a high assurance of confidentiality as in health care settings, we may achieve similar success – that is the hypothesis that this report argues should be tested.  To understand how to do this, we now turn to the court process.

Early Non-Supervisory Dispositions

Early dispositions of relatively less serious criminal cases, such as minor motor vehicle violations and property offenses, are standard practice.  Criminal cases progress through three basic stages:  Arraignment, pre-trial and trial.   Each stage is more expensive and complex.  At each stage, a judge operates as a gatekeeper, motivated to prevent cases from unnecessarily moving on to the next stage.   Especially at the early stages, cases cannot be usually dismissed without the consent of the District Attorney.  However, the District Attorney has the same incentives as the judge -- to conserve resources for more serious cases.

At arraignment, people appear in a courtroom to initially answer to their charges.  A clerk works down a list of people arrested the preceding night or summonsed to appear in court on that day.  As each case is called, the judge and prosecutor make a joint decision as to whether the case is one that could be dismissed without further adjudication in return for a payment or other simple act by the defendant.  If the defendant consents, the case may be dismissed that day or continued to a review date several weeks or months later, typically to allow the defendant to make the required payment.  The continued cases tax clerical resources that must follow up on compliance and either dismiss the case as planned or return the case to the active list.  However, if the defendant timely complies, there is no further judicial or attorney involvement in the case.  The total judicial and attorney investment in the case is only a few minutes.

If a case progresses to the pre-trial stage, then a defense attorney is appointed and both defense and prosecution must invest time in legally evaluating the case – reviewing relevant law and investigating the facts.   The defendant must appear a second time in court for “pre-trial conference.”  At the pre-trial conference, the judge will encourage both parties to reach an early resolution – through dismissal as at arraignment, or more likely at this stage, through some form of admission by the defendant.  That admission may subject him to actual probation supervision or incarceration, or it may only involve a promise to make a payment or avoid a certain behavior (e.g., trespassing on a certain property).  For cases successfully disposed at this stage, a judge may have to spend 10 or 15 minutes and the attorneys involved may spend a few hours.

If a case progresses to the trial stage, the judicial and attorney investment is likely to be many fold greater.  The judge may need to hear evidence on a motion or actually preside over a full trial.  The attorneys will have to prepare and present their case in full depth.  Even at this stage, however, the effort to weed out easier cases continues.  On the trial or motion day, the list is called and the judge makes a final effort to seek resolution without hearing the motion or trial.  Dismissal at this stage is still common as it often turns out that the prosecution lacks witnesses necessary to go forward and prove its case.  Because a trial or motion session (with judge and attendant clerks and court officers, as well, perhaps, as a pool of jurors waiting to serve) is an expensive resource to leave idle, overbooking is the rule and many cases are scheduled for trial every day with the expectation that only one or two will truly need to go forward.   Those that cannot be reached will return on another day.

Early dismissals and other non-supervisory dispositions conserve correctional resources as will as court resources.  Probation departments and the Houses of Correction also need to husband their limited resources to exert the maximum correctional leverage on those offenders who based on their current offense and their record pose the greatest public safety risk.  However, early non-supervisory dispositions are not merely a matter of saving resources, they are also a matter of justice – many minor criminal offenses are, in fact, less serious than some civil motor vehicle violations and merit correspondingly mild responses.  While there are frequently differences of opinion between judges and prosecutors as to whether dismissal is an appropriate option in a given case, there is a strong working consensus that, in general, early dismissal is appropriate in a large number of cases.

Nationally, early dismissals are highly prevalent, even in felony cases.
  To quantify this ubiquitous practice in a Massachusetts context and to extend the analysis to misdemeanor complaints, we studied Dorchester Court as an example.  Dorchester Court is among the busiest courts in Massachusetts.  The Dorchester Court Clerk’s office issued 8,042 criminal complaints in Fiscal 2003.  Only 8 District Courts among the 69 in Massachusetts issued more complaints and the average District Court issued less than half as many complaints in Fiscal 2003.
  To quantify rates of early disposition of complaints in Dorchester, we randomly selected 532 complaints from Fiscal 2003.  We analyzed their dispositions as of October or November 2004 (by which time all complaints were at least 15 months old, and some as old as 27 months).  The dispositions of these complaints broke down as follows:

	DISPOSITIONS OF SAMPLED DORCHESTER COMPLAINTS  (N=532)
	Count
	% 

	Dismissed before trial date

	191
	35.9%

	Continuance without finding, non-supervisory, before trial date

	33
	6.2%

	     Subtotal: Cases with early, non-supervisory dispositions
	224
	42.1%

	Dismissed at scheduled trial date
	59
	11.1%

	Continuance without finding, supervised or imposed at trial date

	53
	10.0%

	Convicted – probation or incarceration

	135
	25.4%

	Acquittal or charges dropped by DA
	10
	1.9%

	     Subtotal: Cases with late or supervisory dispositions
	257
	48.3%

	Not disposed: Never arraigned or defaulted after arraignment

	51
	9.6%

	     Total Random Sample of Complaints from FY2003
	532
	100.0%


As the table above shows, 42.1% of the cases received some form of early disposition not involving any supervision or incarceration. This is a sample, so may not be perfectly representative of all complaints, but the statistical 95% confidence interval for the number of complaints in this category is from 38% to 46%
.  Referring to the sample results in the table, over 1/3, 35.9%, were dismissed before the trial date and another 6.2% received before trial date a continuance without a finding
 with non-supervisory (“administrative”) terms.  Of course, many of the supervised continuances and convictions also were entered before the trial date.  At trial date, another 11.1% of the cases were dismissed -- a common reason for this would be that the District Attorney was unable to go forward because witnesses failed to appear.

As the table below shows, the cases receiving early non-supervisory dispositions are, as one would expect, less serious cases on average than those progressing to later or more serious dispositions.  “Seriousness” of the cases in the chart is based on the seriousness of the most serious offense charged.  Seriousness of each charge was determined using the levels defined by the Massachusetts Sentencing Commission, which range from 1 (least serious) to 9 (most serious).   See Appendix on Methods.  The last line of the table shows that among complaints receiving early non-supervisory dispositions, 48.2% are complaints involving only motor vehicle charges, such as driving without a license.

	SERIOUSNESS OF COMPLAINTS BY DISPOSITION IN SAMPLE (N=481)

	Seriousness of Case
	Early non-supervisory dispositions
	Late or supervisory dispositions
	Total disposed (excluding cases defaulted or never arraigned)
	Early non-supervisory as % of total disposed

	
	Count 
	%
	Count 
	%
	Count 
	%
	

	1
	93
	42%
	26
	10%
	119
	25%
	78%

	2
	85
	38%
	65
	25%
	150
	31%
	57%

	3 or more

	46
	21%
	166
	65%
	212
	44%
	22%

	Total
	224
	100%
	257
	100%
	481
	100%
	47%

	Average Seriousness
 
	1.8
	3.0
	2.4
	

	Motor Vehicle Charges only as % of total.

	48.2%
	11.7%
	28.7%
	



As the table also shows, some cases of lowest charged seriousness (level 1) do receive late or non-supervisory dispositions.  Features of the underlying incidents, not-reflected in our skeletal data, may contribute to these results.  Heavier criminal records also appear to contribute to later supervisory dispositions.  For example, among cases of level-1 charged seriousness, the criminal records of the persons receiving late or supervisory dispositions are more serious (average lifetime number of arraignments
 being 17.8 as opposed to 10.8 for those receiving early non-supervisory dispositions
).   However, although lifetime criminal record seriousness makes a contribution to statistically predicting which cases will receive early non-supervisory dispositions, current offense seriousness makes a much larger contribution.

Population receiving Early Non-Supervisory Dispositions 

The most counterintuitive proposition underlying our proposed strategy is that most of those receiving early non-supervisory dispositions are persons that the courts have seen and/or will see on other days for more serious offenses.   This proposition is foreshadowed by the statement that closed the preceding section -- that criminal records make a relatively modest contribution to the statistical prediction of which cases receive early non-supervisory dispositions.  

The chart below shows that persons receiving early non-supervisory dispositions had experienced an average of 7.2 lifetime arraignments   (including the current arraignment).  The arraignment counts presented combine all charges arraigned on a single day as a single arraignment, so the people receiving early dispositions have truly been before the courts for an average of 7.2 distinct cases.  Further, note that our criminal history retrieval was strictly based on the identity information appearing in the complaint.  It is certain that many persons showing no criminal history in our statistics did, in fact, have criminal histories.  Most of the 224 persons receiving early non-supervisory dispositions should have histories including at least the sampled complaint, yet our method revealed no history for 21% of these 224 persons and the found history excluded the sampled complaint for an additional 11%.  So, the numbers in the chart below are conservative as to the true prevalence and scope of criminal history in the sample.  See Appendix on Methods for further discussion.

	PERSONS RECEIVING EARLY NON-SUPERVISORY DISPOSITIONS (N=224)

	
	By Experience Group
	 Cumulative Across Groups

	Identified Criminal Experience

	N
	Avg. # Arr.
	Avg. Age

	%
	N
	Avg. # Arr.
	%
	Low
Est.
	High53 Est.

	Incarceration 
	50
	17.7
	33.2
	22%
	50
	17.7
	22%
	17%
	28%

	Record not minor (> A)
 
	68
	15.6
	34.2
	30%
	72
	15.2
	32%
	26%
	38%

	Supervised probation
	88
	13.7
	34.6
	39%
	92
	13.4
	41%
	35%
	48%

	At least one drug arraignment
	90
	12.6
	32.9
	40%
	117
	11.5
	52%
	46%
	59%

	At least one intox. arraignment

	62
	14.4
	36.9
	28%
	128
	10.8
	57%
	51%
	64%

	At least one felony arraignment
	114
	11.8
	34.0
	51%
	144
	10.2
	64%
	58%
	71%

	3 or more arraignments
	139
	10.8
	33.9
	62%
	154
	9.9
	69%
	63%
	75%

	Total (unduplicated)

	224
	7.2
	33.5
	100%
	224
	7.2
	100%
	100%
	100%


Even with our possibly limited record retrieval, 22% of those receiving early non-supervisory dispositions showed incarceration experience, and within this group, the average person showed 17.7 lifetime arraignments.  30% had a criminal record of seriousness B or above54, indicating a long history of convictions for minor offenses or at least one conviction for a more serious offense.  40% had been arraigned for an offense involving illegal drugs.  62% had three or more total arraignments and 51% had least one felony arraignment.  Cumulating the several overlapping experience groups, the chart shows that 69% (95% confidence interval 63% to 75% by t-test) belonged to one or another of the listed experience groups and that together they had an average of 9.9 lifetime arraignments.  

Based on (a) the corpus of empirical work establishing the high prevalence of substance abuse among criminal offenders;
 (b) the data presented here to the effect that a high proportion of persons receiving early non-supervisory dispositions are, in fact, repeat offenders, it seems to be a safe policy inference that substance abuse is highly prevalent among persons receiving early non-supervisory dispositions.  Only a direct jurisdiction-specific measurement can offer precision, but on a back-of-the-envelope basis we can compute as follows:  If two-thirds of arrested offenders abuse substances and two-thirds of those receiving early non-supervisory dispositions (who are very often persons summonsed and walking in to court) are people likely to be actually arrested on other day, roughly half of those receiving early non-supervisory dispositions are persons who abuse substances.

SBIR in Early Non-Supervisory Dispositions

Although it remains to be proven in practice, it seems clear that judges can, if they wish, cause a large proportion of offenders receiving early non-supervisory dispositions to participate in an SBIR session.  The basic model is simple:  As a condition precedent to imposing an early non-supervisory disposition, the judge would require the defendant to go and participate in the session.  As explained below, SBIR would be at least as easy to impose as other conditions on dispositions.

For the reader unfamiliar with District Court procedure, the typical process flows as follows today:

1. The defendant walks in to court (or is presented by arresting police officers) for arraignment on the complaint.

2. The defendant is sent to the probation department for an initial interview to confirm identity and contact information and to assess financial eligibility for court appointed counsel.

3. After identity is confirmed by probation, the defendant sits down in the “first session” courtroom and waits for his case to be called.  

4. While he waits, he may have an initial conversation with the “duty attorney” who, at arraignment may be assigned to represent him.

5. When the case is reached a colloquy like the following occurs, if the offense appears to be a minor one:

a. CLERK:  Commonwealth vs. John Defendant, case number 0307CR0001.  Mr. Defendant, please come forward and stand at the podium.

b. COURT OFFICER:  Remove your hat, Mr. Defendant.

c. JUDGE: Ms. Assistant District Attorney does this case look one which the court could dismiss on payment of court costs?

d. ADA:  Yes, your honor, the Commonwealth would have no objection.

e. JUDGE:  Mr. Defendant, you have been charged with [for example] Disorderly Conduct.  This is a criminal charge.  You have a right to a lawyer and, probation has determined that you qualify for court-appointed counsel.  If you would like, I will appoint you a lawyer at a cost to you of $150 and you can have a trial on this matter.  However, if you would like, I will dismiss your case today if you can pay $100 in court costs.  Would you like me to do that or would you like me to appoint an attorney?

f. DEFENDANT:  Uh, dismiss the case today.

g. JUDGE:  Very good, do you have the money with you today?

h. DEFENDANT:  Yup.

i. JUDGE:  Very good, you can go down to the cashier’s office and make your payment and your case will be dismissed.

j. CLERK:  The record will reflect that the case has been dismissed upon payment of $100.  Sir, you can proceed now to the cashier’s office out and to your left.  Don’t forget your hat.

6. The defendant proceeds to the cashier’s office and makes his payment.

7. The cashier forwards a payment record to the clerk and the case is formally closed.

In the most common variation, the defendant says he needs time to pay and the court negotiates a payment period a few weeks or months out.  Provided a payment is made before the set date, the case is dismissed.  

The relevant observation about this process is it depends for its operation on the defendant exiting the courtroom and making his way down to the cashier’s office to make a payment, or, in many instances, actually returning to court after a few days or weeks to make a payment.   It seems realistic to believe that one could, instead, or in addition, require the defendant to walk across the street to a clearly identified facility and have a brief confidential conversation with a friendly SBIR staff.  The process might change as follows (starting at 5.c.)

5. . . . after the same preliminaries . . .

c. JUDGE:  Ms. District Attorney does this case look like one that the court could dismiss upon participation in confidential conversation?

d. ADA:  Yes, your honor, the Commonwealth would have no objection.

e. JUDGE:  Mr. Defendant, you have been charged with [for example] Disorderly Conduct.  This is a criminal charge.  You have a right to a lawyer and, probation has determined that you qualify for court-appointed counsel.  If you would like, I will appoint you a lawyer at a cost to you of $150 and you can have a trial on this matter.  However, if you would like, I will dismiss your case today if you’ll just take a few minutes to go across the street to talk to our education staff.  In this courthouse, one of our goals is to help people stay healthy and stay out of trouble.  The conversation is absolutely confidential.  They won’t tell me or anyone else what you say, only whether or not you went to see them.  It is pleasant and only takes a few minutes.  Would you like to go across the street and then have your case dismissed or would you like me to appoint an attorney?

f. DEFENDANT:  Uh, go across the street.
g. JUDGE:  Very good.

h. CLERK:  The record will reflect that the case has been dismissed upon participation in confidential conversation.  Sir, the education staff is in the building with the blue sign directly across from the front entrance.  Take one of the blue cards from the podium with you.  There is a map on the back, but it is right across the street.  Walk across, have them stamp it and then bring it back to the cashier’s office which is out and to your left.  Don’t forget your hat.

6. Defendant walks across the street, has his conversation with the SBIR staff and gets his blue card stamped.

7. The defendant brings his card back to the clerk’s office and the case is formally closed.
Initially, it seems likely that many defendants would be suspicious of the process.  Some may fear being asked very personal questions.  Some may suspect a law enforcement trap.   The language that is used in the first session colloquy will be important.  It may be that some labels scare people more than others.  For example, the word “screening” may be alarming, as people may fear that they will be tested for physically for a health condition that they don’t want to know about.  Over time, with some experimentation, the right language will be developed. 

Similarly, when defendants walk across the street and present themselves to the screening staff, the screening staff will need to make clear the entirely voluntary, anonymous and confidential nature of the process.   An opening statement by staff might cover the following structural features of the process:

1. Welcome.  Can I give you a cup of coffee? Let me explain how it works over here.

2. You have come over from the court house.  I see you have your blue card.  Let me stamp it for you right now.  [Date stamp the card and return it to the defendant.]

3. All you have to do is take that back to the courthouse and give it to the Clerk and they will dismiss your case – no questions asked.
  By coming over here, you have met your obligation to the court.

4. If you want to leave now or at any time, you can – no questions asked.

5. If you have a few minutes though, we can talk.  Our talk will be entirely confidential between you and me.  I don’t know your name and I don’t want to know your name.  But if you’d like you can tell me a few things about yourself . . . and if we can help you in anyway, we will if you want us to . . . 

6. A lot of people we talk to have trouble with drugs or alcohol . . ..

The interview would then continue according to a standard, screening, brief intervention and referral protocol as discussed above.

Overtime, the process will build a reputation in the courthouse – among staff and among defendants and it will become routine.  It may become something that defendants welcome and recognize as in their own interest.  It should be easier for indigent defendants to comply with than a financial payment condition.  It seems safe to assume that – if judges and prosecutors buy into the concept – they can cause most defendants offered early non-supervisory dispositions to participate in SBIR (in place of, or in addition to, financial sanctions).

Implementation of the Strategy

Demonstration and Evaluation

Selecting Demonstration Court

In selecting courts for a demonstration project, it is essential to choose a court having a supportive Chief Justice and Clerk who are attracted to the strategy and wish to make a multi-year commitment to testing it.  Really, all judges in the court need to buy-in to the strategy for it to be successful, as it will depend on them amending their routines in disposing of almost half of the case flow.  Additionally, although probation is not directly involved in the basic strategy, there is a substantial opportunity for collaboration with probation (as further discussed below) and a supportive Chief Probation Officer is also desirable.  

Additionally, the selected court should have a substantial case flow in which the pressure to manage cases assures a disposition pattern similar to the court studied in this paper, Dorchester Court.  While, as noted, early non-supervisory dispositions are common in most courts, the pressure to use them consistently is not as great in courts that are not so heavily burdened.  It also may be important to select a court serving, like Dorchester, a higher poverty jurisdiction.  There is considerable evidence that substance abuse is more highly prevalent in poverty areas
 and this will tend to assure a higher yield from the screening process.  On the other hand, there is evidence that among persons involved in the criminal justice system substance abuse is highly prevalent in all venues.

Demonstration Project Budget

A basic demonstration project would require the following components:

1. A project leader accountable for assembling the project components (not necessarily full time).

2. An advisory group including (a) an expert in SBIR; (b) an expert in court substance abuse programming; (c) an attorney with sensitivity to both program design issues and procedural design issues; (d) key personnel from the participating courts.

3. A separate project evaluator (see discussion further below).

4. An on-site project staff of two, both trained to conduct SBIR, but one with senior responsibility for day-to-day operations.  These persons would welcome those coming from court, confirm their participation with a stamp on their assign

5. An office located very conveniently to the court, but preferably outside the court.

6. Office furnishings, computing equipment and supplies – just routine business office equipment – no medical or other specialized equipment.

The annual project budget, including leadership and evaluation, would be approximately $300,000 per year.
  An on-site staff of at least two is necessary for staff safety.  The staff of two should be adequate to manage the case flow for a single busy court.  In Dorchester, the number of referrals per year would be approximately 3,000 (rounding from the rate of early non-supervisory dispositions, 42%, applied to the caseflow of approximately 8,000).  On a daily basis, referrals to SBIR would average approximately 12 (3,000/250).  If half of those referrals involve only brief encounters (participation refusals or negative screening results), there would be six fuller interventions per day to conduct.  If each of those run an hour, then staff will have time to provide active referral assistance in a few cases and to keep up with record keeping and evaluation support.  

Evaluation Design

There are several levels on which the project can and should be evaluated.  Most fundamentally, the proposed strategy promises to reduce substance abuse among persons involved in the criminal justice system and thereby to reduce their criminal offending.  Evaluation should test the bottom line validity of this promise in a randomized controlled trial, but should nonetheless preserve the absolute confidentiality of the SBIR process.  As outlined above, the assignment to participate in SBIR would occur through a colloquy in the courtroom.  Defendants so assigned would receive a card (containing no identifying data), which they would walk to the SBIR office with.  The SBIR office would date stamp the card (without inquiring as to identity) and then conduct the SBIR.   The SBIR office would only know identity for those persons accepting assistance in referrals. 


In this framework, fundamental evaluation could be implemented as follows:

1. After cases are identified in court for early non-supervisory disposition, they should be randomized to either SBIR or a traditional disposition.  

2. To avoid skewing decision-making, the randomization method should be blind to the judge and prosecutor who are making the decision as to whether an early non-supervisory disposition would be appropriate.  For example, after that decision is made, the clerk could assign the disposition based on a randomizing algorithm.

3. The disposition would necessarily be recorded on the docket, so project evaluators could define their subject and control groups by reference to the dockets.

4. Based on the identities recorded from the docket, the evaluators could, at a future date, retrieve criminal histories.  (The evaluators should daily compile the list of subjects and controls, and, from probation records then readily available, log their probation control file numbers to facilitate retrieval of histories.  This will minimize record retrieval gaps – see Appendix on Methods.)

5. Evaluators could then track and compare the future criminal histories of subject and control groups in a way completely blind to the SBIR staff.

It is essential to randomize the cases in the courtroom, where identities are necessarily known (but no questions about substance abuse are being asked), rather than in the project, where inquiry as to identity would diminish the perceived confidentiality of the intervention.  The other advantage of this method is that does not depend on locating either subjects or controls for long-term follow-up – a very difficult and doubtful enterprise for a criminally-involved population.  It also eliminates any role for possibly misleading self-report by subjects in the evaluation.  Additionally, it eliminates possible beneficial effects that might accrue to control group members from the assessment process itself that might reduce the apparent benefits of the intervention.
  Finally, it emphasizes the crime control result that the public is most concerned about.

The corresponding limitation of the proposed evaluation method is that it provides no indication of what factors are contributing to individual and project success or failure.  So, in addition, the following quantities should be measured:

1. On a daily basis, the number of referrals to SBIR should be compared to the number of persons presenting for SBIR (with no reconciliation as to individuals).

2. Among those presenting for SBIR, the rate of participation should be measured (to preserve the perception and reality of absolute voluntariness and confidentiality, persons presenting for SBIR can have their token stamped without actually participating in any conversation about themselves).

3. Among those participating in SBIR, the rate of identification of risky substance use, substance abuse and substance dependence should be measured.  Project personnel can maintain a record of their interview results without recording identities.

4. Among those needing referral, the type of referral and degree of assistance in referral can be recorded without identities.

5. Finally, among those accepting full assistance in referral and so offering their identity to the project, a fuller follow-up, measuring treatment engagement and self-reported outcomes, can be attempted.

Project Risk Factors

The effectiveness of SBIR is well-documented.  The challenge will be to assure that SBIR can be effectively implemented.  This depends primarily on creating, in the court setting, the high real and perceived confidentiality that obtains in the health care settings where SBIR has previously been shown effective.  This will, in turn, depend on the full cooperation of all involved court personnel – judges, clerks, prosecutors and defense attorneys.  Defense attorneys, who have the opportunity to speak to their clients confidentially, will play an especially important role.  A key task of project leadership will be to work continually to educate all involved and to immediately address any concerns that develop.

Near-Term Costs and Benefits

An operating implementation of the proposed strategy is likely to be highly cost-effective.  Brief interventions have been shown to have high benefit-cost ratios (4 to 1 or better) considering only health care costs, i.e., excluding crime control benefits.
   In a busy court like Dorchester, as estimated above, the cost per attempted intervention might run below $100 per person.  The benefits per person are hard to estimate in advance, but clearly large.  The table below suggests possible avenues for computation of benefits.

	
	Likely % of Case Flow

	Personal Benefits – all benefits from reduced current and future substance abuse
	Public Fisc Benefits – criminal justice, health care, drug treatment, social services
	Social Benefits – crime, family disintegration

	Abstinent/safe use
	50%
	Small
	None
	None

	Risky use
	10%
	Medium
	Small
	Small

	Abuse
	10%
	Large
	Medium
	Medium

	Dependence (drugs)
	30%
	Large
	Large
	Large


There are real benefits associated with every conversation that discourages substance abuse, but from a crime control standpoint, the greatest benefits will occur among those who are dependent on hard drugs.  In a recent large study of cocaine and heroin using persons appearing in a health care walk in clinic, 1 in 20 persons achieved abstinence six months after a brief intervention.  In that study, it appeared that the study process itself, which involved conversations about substance abuse consequences even with the control group, might have contributed to an additional 2 in 20 persons achieving abstinence.  Based on this discussion, it is not unreasonable to speculative that among those dependent, 10% would be abstinent after six months as a result of the intervention. (Because the project contemplates supportive follow-up and treatment referral, the actual achieved abstinence rate might be higher.) 

So, for every 100 persons screened, dozens would achieve modest benefits, and two or three cocaine and/or heroin dependent persons might achieve abstinence for a substantial period of time.  Looking at these individuals alone, the crime reduction benefits of the program would be substantial, since many drug dependent persons commit one or more serious crimes per day while they are using addictively.
  Even if only one participating person in 100 received benefits sufficient for them to avoid further offending leading to an incarceration of one year costing $30,000
, the benefit-cost ratio for the public fisc would be greater than 3 to 1:  $30,000 x 1% / $100, and, of course, the victimization savings would be much greater.

It should be noted that the goal of the pilot project outlined above would be to test the validity of the strategy.  The major project benefit would be the possible validation of an important new crime control and public health strategy.  Randomization would reduce the number of persons actually receiving the beneficial intervention and the evaluation would increase record-keeping requirements and costs, so the near-term benefit-cost ratio of a pilot study would be lower than the benefit-cost ratio for a standing operation.

Longer-term Costs and Benefits

If an SBIR operation were to be successful in a busy urban court – if it were shown to be cost-effective in improving health and reducing crime and if it were to achieve general acceptance and stable funding – there are three very important additional kinds of benefits that the operation could begin to provide.  First, it could provide important support to the Probation Department.  Second, it could be a focal point for treatment quality improvement.  Third, a successful program might reduce the case-flow burden on the courts.  Fourth, a successful program could referrals to address other criminogenic needs, such as housing and employment and mental health services.

Support to Probation Department

Abstinence from substance use and a participation in drug treatment are common conditions of probationary supervision.  Probation officers are frequently in the position of attempting to persuade probationers to enter treatment.  However, probation officers, as a result of their law-enforcement role, are limited in their ability to use the most effective known techniques for motivating treatment participation – as discussed above, these techniques depend on frank, non-judgmental conversations in which the client can admit use without fear of consequences and explore candidly his ambivalence about substance use.  Moreover, not every probation officer has the knowledge about treatment options to provide meaningful assistance to the probationer in choosing and engaging in a treatment program.

If there were a standing SBIR operation in place in a court, a probation officer could suggest that the probationer participate in an SBIR, under the same rules of absolute voluntariness and confidentiality that apply to non-supervisory referrals.  It seems highly likely that, higher rates of successful treatment engagement could result combining probation officer compulsion with the carefully separated confidential motivational and referral support provided by the SBIR operation.  This proposition could be subjected to a randomized controlled trial in second phase study.

Treatment Quality Improvement through Management for Results

Over the past few years, a consensus has emerged that substance abuse treatment programs widely in quality and effectiveness.  The national leadership of the treatment system has worked to improve workforce retention and education and to disseminate best treatment practices, but there is great instability among personnel in substance abuse treatment program and this hampers efforts to improve quality.
  A national panel on treatment quality recently recommended the greater use of incentives to improve quality -- to improve quality and effectiveness of treatment, we need to reward results by expanding referrals to the best programs and reducing referrals to the worst programs.
  A necessary first step to rewarding results is to consolidate referrals in the hands of trained professionals who can objectively evaluate treatment results.  

If an SBIR project developed a stable and significant flow of cases – combining non-supervisory and probation referrals – it could begin to control an important share of local referrals for treatment programs.  And conversely, if a large share of the clients accept assistance in treatment engagement from the project, then the program will develop a large database of information regarding the satisfaction of clients with different treatment facilities, the rate of successful engagement in each facility and, perhaps even some treatment outcome data.  The project staff will be in a position to begin making some judgments about the quality of different treatment programs and to channel referrals to the better programs and therefore could become an important local source for treatment quality improvement.

Court Case Flow Savings

As framed, the SBIR program would simply substitute for other early non-supervisory dispositions such as payment of court costs.  However, if the program were successful and built a strong track record for successful intervention, Judges and Assistant District Attorneys might begin to rely more heavily on it in cases where there was any indication of substance abuse.  The result might be higher rate of early non-supervisory dispositions, making better use of voluntary compliance and reducing court costs associated with both new cases and probation surrenders.  As noted earlier, cases that are resolved early create great savings down the line in court processing.

Other criminogenic needs of defendants – case management

Most professionals perceive substance abuse as the most common driver of criminal offending.  However, mental health issues are increasingly recognized as the primary underlying factor in many cases.  Additionally, persons involved in the criminal justice system are very frequently unemployed, without skills and without stable housing, living place to place with family and friends.  They also very frequently have serious unaddressed health care issues.  In a brief screening interview, there is no reason to limit the conversation to substance abuse issues.  Other needs could be screened for as well and appropriate referrals made.  More generally, the SBIR staff could provide case management services – ongoing support in engagement with services -- for offenders who voluntary accept them.

Summary and Perspective

We have proposed in this report that persons who come before the courts on non-serious cases that today would be dismissed upon a payment of money should instead participate in a voluntary and confidential screening, brief intervention and referral for substance abuse.  SBIR is a well-established approach in the health care context.  It has been strikingly underused in the criminal justice context because of its inconsistency with criminal justice supervision.  The important insight in this report is that almost half the people who come before the courts receive no supervision anyway.  With a small adjustment in court procedures, a great many more people could be given an opportunity to participate voluntarily in a cost-effective intervention that would, in more than enough instances to justify the cost, reduce their substance abuse and crime.

Appendix on Methods

Overview

Each criminal case in a District Court (or the Boston Municipal Court) in Massachusetts is initiated by the filing of an application for a complaint by a police officer or citizen.  A complaint then issues if the Clerk approves it.  Our basic method was simple:  To collect a random sample of complaints, to classify their dispositions, to retrieve and classify the criminal records of the people involved, and based on these classifications to generate the cross-tabulations reported in the study.

Records Access and Confidentiality Protection

Criminal complaints are public records accessible in the office of the court’s Clerk.  The Dorchester Court Clerk, Anthony Owens was kind enough to facilitate our access to criminal complaint data as detailed below.  Personal criminal history data (Criminal Offender Record Information or “CORI”), by contrast, is not public and is protected from disclosure under Massachusetts General Laws, Chapter 6, §168 et al. and 803 Code of Massachusetts Regulations 2.00 et al.  Pursuant to these laws, the author petitioned the Criminal History Systems Board for research access to CORI.  This petition was allowed by the Criminal History Systems Board, subject to project compliance with applicable regulations to fully protect criminal history of any individual from disclosure.  These regulations require maintenance of all data in a secure location, restriction of access to CORI to personnel who have signed and filed agreements of non-disclosure, segregation of personal identification data from working study data and limitation of results publication to aggregates that shield individual identities.  These regulations were strictly followed.

Complaint Sample Selection

Court Choice

The choice of Dorchester Court for study reflects the author’s familiarity with the court as a practitioner and the generosity of the First Justice of the Court, Sydney Hanlon, in being willing to authorize and support the study in her court.  Dorchester is, as noted in the text, a relatively busy court presenting real challenges in case flow management.

Period Choice

We wished to sample from a full year of cases to avoid any seasonality effects.  It was also desirable to choose a calendar or fiscal year to allow comparison to other analyses.  The choice of Fiscal 2003 (July 1, 2002 to June 30, 2003) as a sampling period reflects the desire to have most of the cases disposed of at the time of the study.  We conducted our study in the fall of 2004 and estimated that 15 months (from June 30, 2003) would be sufficient to allow most cases to resolve.  This estimate turned out to be correct – see the main text at footnote 42.

Sampling Method

We created a list of complaints for retrieval by generating random numbers using the random number generator in Microsoft Excel and scaling the results into the range of complaint numbers between the first complaint issued on July 1, 2002 and the last issued on June 30, 2003.  Dorchester Court complaints are numbered consecutively within calendar year, with the first two digits indicating the year (02 or 03), the second two the court number (07), the third two the type of the complaint (CR) and the last four the consecutive identifier within that year/court/type.  So our target range ran in two parts from 0207CR4248 to 0207CR8409 and then from 0307CR0001 to 0307CR3915.  By our count, this range included 8077 complaints (4162 in the last half of calendar 2002 and 3915 in the first half of calendar 2003), a slight inconsistency with the total appearing in the trial court report for that period, which was 8042.
    

Data Collection

Criminal Complaints

With the permission and guidance of the Dorchester Court Clerk, study staff  accessed the court’s clerical record-keeping computer system for the following limited purpose:  Working from our random complaint number list, staff retrieved by complaint number and reprinted copies of 550 complaints.  After eliminating duplicate complaints and one keying error, we ended up with a sample of 532 complaints.  From the printed copies of the sampled 532 complaints, study staff created a Microsoft Access database.  Staff keyed in for each complaint, the complaint number and the first name, last name, gender, date of birth and social security number of the defendant as reflected on the printed complaint.  

Criminal Records

The identity data from the 532 complaints was formatted on a disk and submitted for retrieval to the Criminal History Systems Board.  For multi-part names (most commonly Hispanic) we formatted alternative first and last name possibilities.  Note that the CHSB matching process only looks at the identity information from the complaint.  There is no mechanism for submitting complaint docket numbers for matching.  The Criminal History Systems Board returned a dataset of criminal records on disk that we then uploaded to our Microsoft Access database and reconciled to our dataset of complaints.  

Our reconciliation involved automatically linking by docket number, first name, last name and date of birth and then manually inspecting and confirming imperfect or partial matches between the datasets.  The reconciliation also involved eliminating duplicate copies of records in the CHSB dataset, which included multiple full copies of records for persons using aliases (the copies were identified by the same probation control file number).  In 4 instances, two distinct records were retrieved for the same identity and these were combined and treated as a single record.  All complaints for which no match was initially found were reexamined and in 22 instances resubmitted to the CHSB with corrections or variations.  The end results of this process are reflected in the table below.

	Complaints by Match Status to Criminal Records
	Count
	% of Sample

	Match by identity and docket number
	381
	72%

	Match by identity but not docket number
	39
	7%

	Match by identity but record includes no complaints
	7
	1%

	No match
	105
	20%

	  All Complaints in Sample
	532
	100% 


For all of the 151 complaints that did not show on a matched criminal record, we manually retrieved the clerk’s file to determine the disposition of the complaint.  For the 381 complaints that did show on a matched record, we relied on the record to determine the disposition of the complaint, using an automated algorithm that we wrote to parse the free form disposition field on the record. The algorithm we wrote searched for the presence of key words in the disposition field.  The algorithm checked key words against a disposition vocabulary table provided by the Massachusetts Sentencing Commission.  We reviewed the results of the algorithm manually for accuracy in cases where our classification could depend on the date that the disposition was imposed or on other factors not reflected in the vocabulary table. 

Retrieval performance

The Criminal History Systems Board’s system for tracking criminal histories is completely distinct from the Clerk’s system for tracking complaints.  A complaint is entered into the CHSB system only when the defendant is arraigned on the complaint.  So, if the defendant has not been arraigned, then the complaint will not appear on criminal history.  There are two ways that a defendant may remain unarraigned:  First, the defendant may never appear to answer the complaint.  Second, the complaint may be addressed without a formal arraignment – either through a remand to the clerk (for rehearing on whether or not it should have been issued), a rare process, or through a dismissal prior to arraignment.  On the other hand, if a complaint has progressed to the point of a receiving a continuance without a finding or a guilty or not-guilty finding, or even simply to a trial date where it was dismissed, then the defendant had to have been initially arraigned and the complaint should appear on his record.  


	Disposition of complaint
	Not Found*
	Found On Record
	Total
	Not Found %

	ADMINISTRATIVE PRE-TRIAL PROBATION
	2
	0
	2
	100%

	ADMINISTRATIVE CONTINUANCE WITHOUT A FINDING
	8
	25
	33
	24%

	DISMISSED AT A LATER DATE BUT BEFORE TRIAL
	12
	104
	116
	10%

	DISMISSED AT OR BEFORE ARRAIGNMENT
	45
	25
	70
	64%

	GUILTY FILED
	1
	1
	2
	50%

	REMANDED TO CLERK
	1
	0
	1
	100%

	     Subtotal:  Cases with early non-supervisory dispositions
	69
	155
	224
	31%

	DISMISSED AT JURY TRIAL DATE
	14
	45
	59
	24%

	DISMISSED TO INDICTMENT
	3
	11
	14
	21%

	GUILTY, SENTENCE TO HOUSE OF CORRECTIONS
	6
	26
	32
	19%

	GUILTY, SENTENCE TO PROBATION
	15
	74
	89
	17%

	LATE ADMINISTRATIVE CONTINUANCE WITHOUT A FINDING
	0
	3
	3
	0%

	NOLLE PROSSED (DROPPED CHARGES)
	1
	3
	4
	25%

	NOT GUILTY AFTER TRIAL
	2
	4
	6
	33%

	SUPERVISED PROBATION WITHOUT GUILTY FINDING
	8
	42
	50
	16%

	    Subtotal:  Cases with late or supervisory dispositions
	49
	208
	257
	19%

	DEFAULTED (WHETHER OR NOT WARRANT ISSUED)
	7
	18
	25
	28%

	NEVER ARRAIGNED (NO MARKINGS ON DOCKET AT ALL)
	26
	0
	26
	100%

	    Subtotal:  Cases not disposed
	33
	18
	51
	65%

	    Total:  All cases in sample
	151*
	381
	532
	28%


* Either no record found for defendant (105) or complaint not on the record found (46).
The chart above cross-tabulates cases according to their dispositions and their criminal history match status.   All of the cases in the second disposition group – cases with late or supervisory dispositions -- should have been found on criminal records of the defendant.  Most of these cases necessarily involved two more appearances by the defendant in Dorchester Court (arraignment, pre-trial and likely further court dates).  At each of these dates, a probation officer would have been present in the courtroom to record the handling of the complaint.  It is highly unlikely that the 19% of these complaints for which no match was found simply were not entered into the CHSB system.  The most likely explanation is that the identity information as it appeared on our sampled complaint was, in some respect incorrect, due either to a typographical error by the clerk initially setting up the complaint or, more likely, to the defendant providing varying identity information in successive encounters with the court.  Often, the probation department resolves these issues at the pre-arraignment interview, but changes may not be made to the clerk’s records.  We did not have a mechanism as part of our study to go behind the complaints and research the identities of the defendants.

For the cases in the first group – cases with early non-supervisory dispositions, the group of most interest to the present report -- it is unsurprising that the rate of non-match is higher, at 31%.  In many instances, a case that was handled summarily on the first court date might not have been perceived as an arraigned complaint meriting entry into the system, especially for a defendant with no other record.  On the other hand, given the 19% no-match rate for complaints in the second group, almost all of which should have appeared on records, it is certain that interviews with the defendants in the first group would also reveal additional criminal records.  However, it would be assuming too much to extrapolate quantitatively from the second group to the first, because the presence of a criminal record is a factor that would move a defendant into the second group – judges and prosecutors are less likely to offer an early non-supervisory disposition to a defendant with a prior record.  It suffices to say for the purposes of the present study that our statistics as to defendants in the first group tend to somewhat understate the prevalence and scope of criminal records.

Analysis of Criminal Records

Offense Seriousness Analysis

We used the seriousness classifications developed by the Massachusetts Sentencing Commission to analyze the criminal records that we did successfully retrieve.  The classifications are published and explained in depth in the Massachusetts Sentencing Commission’s Report to the General Court (April 10, 1996).   The Commission had provided to the author a version of the key tables from this report in electronic form to support a prior study and these tables were used in this study to classify offenses by seriousness level.   

The Commission’s framework includes 9 seriousness levels, ranging from 1 for the least serious offenses to 9 for murder.  To give a sense of the types of charges receiving different classifications, the chart below lists common charges by classified seriousness level and the number of times the charge appeared on the 381 complaints in our sample that we were able to find on a defendant’s criminal record.  The chart shows only the 18 charges that appeared more than 10 times on these complaints.  These charges accounted for 62.5% of the 742 charges on these 381 complaints.  

	Classified Seriousness
	Charges with 10 or more occurrences on sample records
	Number of Occurrences

	1
	OPERATING AFTER SUSPEND LICENSE
	71

	1
	ATTACHING WRONG MOTOR VEHICLE PLATES
	25

	1
	THREATENING
	20

	2
	COMPULSORY INSURANCE VIOLATION (VEHICLE)
	39

	2
	KNOWINGLY RECEIVING STOLEN PROPERTY
	34

	2
	POSSESSING MARIJUANA (OR OTHER CLASS D)
	30

	2
	MALICIOUS DESTRUCTION OF PROPERTY
	30

	2
	POSSESSING FIREARM W/O PERMIT
	16

	2
	POSS. TO DIST. MARIJUANA OR OTHER CLASS D
	14

	2
	RESISTING ARREST
	11

	2
	POSSESSION COCAINE (OR OTHER CLASS B)
	11

	3
	ASSAULT AND BATTERY
	63

	3
	RESTRAINING ORDER VIOLATION
	20

	3
	ASSAULT AND BATTERY DANGEROUS WEAPON
	19

	3
	ASSAULT DANGEROUS WEAPON
	16

	4
	DRUG DEALING NEAR SCHOOL
	34

	4
	POSS TO DISTRIBUTE COCAINE (OR OTHER CLASS B)
	11


Note that the Commission “staircases” some offenses, allowing case specific factors other than the assigned charge to determine seriousness.  Assault and Battery by means of a Dangerous Weapon is a stair-cased offense for which the stair-casing factor is the injury involved and possible levels range from 3 to 5.  All of the analysis in this report uses only the lowest stair-cased level, as we made no investigation of the case facts.  This is another respect in which our characterization of the scope of prior records is conservative.

Record Seriousness Analysis

We classified and reported records in several different ways in the report.  The method that needs special explanation is the framework promulgated by the Massachusetts Sentencing Commission.   The Sentencing Commission classified criminal records according to the number and seriousness of prior convictions – the Commission made an important policy decision to refer only to convictions in classifying defendants for sentencing purposes. The Commission’s framework
 is reproduced below:

	Criminal
History 
Group
	Record Characteristics

	E
	Serious Violent Record

Two or more prior convictions for offenses in level 7 through 9

	D
	Violent or Repetitive Record

One prior conviction for offenses in levels 7 through 9, or 

Two or more prior convictions for offenses in levels 5 or 6, or 

Six or more prior convictions in levels 3 or 4

	C
	Serious Record 

One prior conviction for offenses at levels 5 or 6, or 

Three to five prior convictions for offenses in levels 3 or 4

	B
	Moderate Record

One or two prior convictions for offenses in 3 or 4 or 

Six or more prior convictions for offenses in levels 1 or 2

	A
	N/Minor Record

One to five prior convictions for offenses in levels 1 or 2 or

No prior convictions of any kind
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